


Main Argument: Achmea and the entire framework in 

which it is placed

reveals inherent contradictions of EU law



Investor-to-State arbitration clauses included in intra-

EU BITs are contrary to the system of legal remedies

provided for in the EU Treaties because they imperil

the autonomy, effectiveness, primacy and direct effect

of European Law and are contrary the principle of

mutual trust between the Member States. Recourse to

such clauses undermines the preliminary ruling

procedure provided for in Article 267 TFEU, and is not

compatible with the principle of mutual cooperation.



❑ Legal Opinion 2/2013 of the Court of Justice on
Access of the EU to the ECHR

❑ Legal Opinion 1/2009 of the Court of Justice on the
compatibility of the envisaged agreement on the
European and EU Patent Court with the EU Treaties.

❑ Legal Opinion 1/91 of the Court of Justice

❑ Slowak Republik v. Achmea BV (C-284/16)

❑ The Micula Saga
* Legal Opinion 1/17 : Surprise



▪ 2015 European Commission Decision stating that an

ICSID arbitral award handed down against Romania in

favor of Swedish investors (the Miculas) constituted

State Aid.

▪ EU General Court annulled the 2015 European

Commission’s decision (June 2019)

▪ European Commission requested for annulment of said

judgment before the Court of Justice.



❖ The preliminary quest: Is Achmea relevant to multilateral
investment treaties and especially Energy Charter Treaty
(ECT) arbitrations?

❖ What is the competent institution to rule on this?

❖ The most significant practical question: What happens with
enforcement of arbitral awards which have held that Achmea is
not relevant with regard to the ECT





▪ European Commission

▪ Member States

▪ Arbitral Tribunals seated in EU

▪ CJEU

▪ EU Member States’ courts

▪ Non EU Member States’ courts



European Commission’s (non-binding) Communication: 

Achmea implies that all investor-State arbitration clauses in
intra-EU BITS are inapplicable and that any arbitration
tribunal established on the basis of such clauses lacks
jurisdiction due to the absence of a valid arbitration
agreement. As a consequence, national courts are under the
obligation to annul any arbitral award rendered on that
basis and to refuse to enforce it. Member States that are
parties to pending cases, in whatever capacity, must also
draw all necessary consequences from the Achmea judgment.
Moreover, pursuant to the principle of legal certainty, they are
bound to formally terminate their intra-EU BITs.



"The Achmea judgment is also relevant for the

investor-State arbitration mechanism established

in Article 26 of the Energy Charter Treaty as

regards intra-EU relations. This provision, if

interpreted correctly does not provide for an

investor-State arbitration clause".



 Declaration of 21 MS dated 15 January 2019 endorsing the

European Commission’s Communication from a general point

of view.

 Only five (5) MS [Finland, Luxembourg, Malta, Slovenia and

Sweden] declared that there is no certainty regarding relevance

of Achmea to the ECT and that in any case they shall wait for

the relevant CJEU judgment.

 Hungary: "The Achmea Judgment is silent on the investor-

State arbitration clause in the ECT and it does not concern any

pending or prospective arbitration proceedings initiated under

the ECT".



▪ Vattenfall et al. v. The Republic of Germany:

▪ Masdar Solar & Wind Cooperatief UA v. Spain:

“Achmea judgment is simply silent on the subject of the

ECT.”

▪ Antin v Spain: [Mainly argued that the AT was already

constituted]



▪ Landesbank Baden-Württemberg et al. vs. Spain

▪ UP and CD Holding v Hungary

▪ Greentech v Spain (Unpublished award)



❖Arbitration clauses included in intra EU BITs

are invalid.

❖Arbitral Tribunals lack (rationae personae)

jurisdiction



❑NYC 1958 on recognition and enforcement of

judgments

Art (V) § 2

(b) The recognition or enforcement of the award

would be contrary to the public policy of that

country.



❑NYC 1958 on recognition and enforcement of
judgments

Art. (V) § 1

(c) The award deals with a difference not contemplated by or not falling within the
terms of the submission to arbitration, or it contains decisions on matters beyond
the scope of the submission to arbitration, provided that, if the decisions on matters
submitted to arbitration can be separated from those not so submitted, that part of the
award which contains decisions on matters submitted to arbitration may be recognized
and enforced;

"(a) The parties to the agreement referred to in article II were, under the law
applicable to them, under some incapacity, or the said agreement is not valid under
the law to which the parties have subjected it or, failing any indication thereon,
under the law of the country where the award was made";



❑ICSID autonomous enforcement system



• Conflict with the European aims on renewable

energy.

• Conflict between substance and dispute resolution

method.



❑ ECT is the EU’s ‘child’

❑ ECT’s current reform/modernization- Participation of

the EU

❑EU voices raising concerns about the compatibility

between ECT and the Paris Climate Agreement;

Criticism to the ECT that it mainly protects fossil fuel.



• Turn to third States – Brexit & US

[All recently: a court in Washington, DC, has confirmed an ICSID award in

favour of Sweden’s Micula brothers against Romania, rejecting the state’s

arguments that it was rendered invalid by the European Court of Justice‘s

ruling on intra-EU investment arbitration in the Achmea case].



❖ Inherent to EU Law

❖European aim for the creation of an autonomous EU

investor protection system within the context of the

internal market, superior to the protection offered by

the ECT or any BIT in progress.



Thank you for your attention 

The views and opinions expressed in this
presentation are personal views of the
Speaker which do not necessarily
constitute the opinion or position of
DAPEEP S.A.


